GENERAL ASSEMBLY OF NORTH CAROLINA
1993 SESSION

CHAPTER 582
HOUSE BILL 80

AN ACT TO REDUCE THE TIME ALLOWED THE DEPARTMENT OF REVENUE
TO MAKE ASSESSMENTS OF TAXES FOLLOWING A FEDERAL
DETERMINATION, TO REINSTATE AN INADVERTENTLY DELETED
PROVISION  RELATING TO  ASSESSMENTS FOR EMPLOYER
WITHHOLDING BASED ON FEDERAL DETERMINATIONS, AND TO
CLARIFY THE ASSESSMENT STATUTES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-159 reads as rewritten:
"§ 105-159. Cerrections-and-changes—Federal corrections.
If a taxpayer's federal taxable income is corrected or otherwise determined by the
federal government, the taxpayer must, within two years after being notified of the
correction or final determination by the federal government, file an income tax return

with the Secretary reﬂectlng the corrected or determmed taxable income. H the-amount

taxpayer's correct tax liability for the taxable year. As used in this section, the term 'all
available evidence' means evidence of any kind that becomes available to the Secretary
from any source, whether or not the evidence was considered in the federal correction or
determination.

The Secretary shall assess and collect any additional tax due from the taxpayer as
provided in Article 9 of this Chapter. The Secretary shall refund any overpayment of




tax as pr0V1ded in Artlcle 9 of this Chapter %h%P%h—&S—b%%H—ﬁﬁ—G*‘%Ppﬁfﬂﬂ%H—t—&f—t—h%@ﬁ*

taxpayer who falls to comply w1th th1s sectlon wrth-r—n—th%ﬁ-m%speerﬁed—shaﬂ—b%ls
subject to al-the penalties asprevidedinG-S—105-236inease-ofadditional-tax—due;
and-shal-ferfeitin G.S. 105-236 and forfeits the right to any refund due by reason of the

change—determination.

Sec. 2. G.S. 105-130.20 reads as rewritten:
"8 105-130.20. Cerrections-and-changes—Federal corrections.

If a taxpayer's federal taxable income is corrected or otherwise determined by the
federal government, the taxpayer must, within two years after being notified of the
correction or final determination by the federal government, file an income tax return
with the Secretary reflecting the corrected or determined taxable income. (&) H-the

ef—Revemr%ef—s&eh—ta*ab}%meem%The Secretary shall determme from all avallable
evidence the taxpayer's correct tax liability for the income year. As used in this section,
the term 'all available evidence' means evidence of any kind that becomes available to
the Secretary from any source, whether or not the evidence was considered in the
federal correction or determination.

The Secretary shall assess and collect any additional tax due from the taxpayer as
provided in Article 9 of this Chapter. The Secretary shall refund any overpayment of

tax as prov1ded in Article 9 of thrs Chapter of Revenue—shall-thereupon—proceedto
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saeh—elvleﬁpayment—éb} Any—eemefaﬂeﬂ—wh-teh—A taxpaver that falls to comply Wlth

this section a

speetfied-shall-be-is subJect to aJd—the penaltles pfewded—m—G—S—H)é—Z%é—m—ﬂ&%e&seef
additional-tax—due;-and-shall forfeit-in G.S. 105-236 and forfeits its rights to any refund

due by reason of fedelcal—eh&&ges—the determmatlon

Sec. 3. G.S. 105-160.8 reads as rewritten:
"8 105-160.8. Corrections-and-changes—Federal corrections.

For purposes of this Division, the provisions of G.S. 105-159 requiring an individual
to report changes,—eorreetions,—or—the-the correction or determination of net-taxable
income by the Internal Revenue-Serviceshall-federal government apply to fiduciaries
required to file returns for estates and trusts."

Sec. 4. Article 4A of Chapter 105 of the General Statutes is amended by
adding a new section to read:
"8 105-163.6A. Federal corrections.

If the amount of taxes an employer is required to withhold and pay under the Code is
corrected or otherwise determined by the federal government, the employer must,
within two years after being notified of the correction or final determination by the
federal government, file a return with the Secretary reflecting the corrected or
determined amount. The Secretary shall determine from all available evidence the
correct amount the employer should have paid under this Article for the period covered
by the federal determination. As used in this section, the term 'all available evidence'
means evidence of any kind that becomes available to the Secretary from any source,
whether or not the evidence was considered in the federal correction or determination.

The Secretary shall assess and collect any additional tax due from the employer as
provided in Article 9 of this Chapter. If there has been an overpayment of the tax, the
Secretary shall either refund the overpayment to the employer in accordance with G.S.
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105-163.9 or credit the amount of the overpayment to the individual in accordance with
G.S. 105-163.10. An employer who fails to comply with this section is subject to the
penalties in G.S. 105-236 and forfeits the right to any refund due by reason of the
determination. Failure of an employer to comply with this section does not, however,
affect an individual's right to a credit under G.S. 105-163.10."

Sec. 5. G.S. 105-241.1 reads as rewritten:
"§ 105-241.1. Additional taxes; assessment procedure.

(a)  If the Secretary of Revenue discovers from the examination of any return or
otherwise that any tax or additional tax is due from any taxpayer, he shall give notice to
the taxpayer in writing of the kind and amount of tax which is due and of his intent to
assess the same, which notice shall contain advice to the effect that unless application
for a hearing is made within the time specified in subsection (c), the proposed
assessment will become conclusive and final.

If the Secretary is unable to obtain from the taxpayer adequate and reliable
information upon which to base such assessment, the assessment may be made upon the
basis of the best information available and, subject to the provisions hereinafter made,
such assessment shall be deemed correct.

(b)  Delivery of Notice. — The Secretary shall deliver the notice of a proposed
assessment to a taxpayer either in person or by United States mail sent to the taxpayer's
last known address. A notice mailed to a taxpayer is presumed to have been received by
the taxpayer unless the taxpayer makes an affidavit to the contrary within 90 days after
the notice was mailed. If the taxpayer makes this affidavit, the time limitations in

subsection (c) apply as if the notice had been delivered on the date the taxpayer makes

the affidavit.

(c)  Any taxpayer who objects to a proposed assessment of tax or additional tax
shall be entitled to a hearing before the Secretary of Revenue provided application
therefor is made in writing within 30 days after the mailing or delivery of the notice
required by subsection (a). If application for a hearing is made in due time, the
Secretary of Revenue shall set a time and place for the hearing and after considering the
taxpayer's objections shall give written notice of his decision to the taxpayer. The
amount of tax or additional tax due from the taxpayer as finally determined by the
Secretary shall thereupon be assessed and upon assessment shall become immediately
due and collectible.

Provided, the taxpayer may request the Secretary at any time within 30 days of
notice of such proposed assessment for a written statement, or transcript, of the
information and the evidence upon which the proposed assessment is based, and the
Secretary of Revenue shall furnish such statement, or transcript, to the taxpayer.
Provided, further, after request by the taxpayer for such written statement, or transcript,
the taxpayer shall have 30 days after the receipt of the same from the Secretary of
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Revenue to apply in writing for such hearing, explaining in detail his objections to such
proposed assessment. If no request for such hearing is so made, such proposed
assessment shall be final and conclusive.

(d)  If no timely application for a hearing is made within 30 days after notice of a
proposed assessment of tax or additional tax is given pursuant to subsection (a), such
proposed tax or additional tax assessment shall become final without further notice and
shall be immediately due and collectible.

(e)  Statute of Limitations. — The Secretary may propose an assessment of tax due
from a taxpayer at any time if (1) the taxpayer did not file a proper application for a
license or did not file a return, (i1) the taxpayer filed a false or fraudulent application or
return, or (ii1) the taxpayer attempted in any manner to fraudulently evade or defeat the
tax. If a taxpayer files a return reflecting a federal determination as provided in G.S.
105-130.20, 105-159, 105-160.8, 105-163.6A, or 105-197.1, the Secretary must propose
an assessment of any tax due within one year after the return is filed or within three
years of when the original return was filed or due to be filed, whichever is later. If there
1s_a federal determination and the taxpayer does not file the required return, the
Secretary must propose an assessment of any tax due within three years after the date
the Secretary received the final report of the federal determination. If a taxpayer forfeits
a tax credit pursuant to G.S. 105-163.014, the Secretary must assess any tax or
additional tax due as a result of the forfeiture within three years after the date of the
forfeiture. In all other cases, the Secretary must propose an assessment of any tax due
from a taxpayer within three years after the date the taxpayer filed an application for a
license or a return or the date the application or return was required by law to be filed,
whichever is later. If the Secretary proposes an assessment of tax within the time
provided in this section, the final assessment of the tax is timely.

A taxpayer may make a written waiver of any of the limitations of time set out in
this subsection, for either a definite or an indefinite time. If the Secretary accepts the
taxpayer's waiver, the Secretary may propose an assessment at any time within the time
extended by the waiver.
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Except as hereinafter provided in subsection (g), the Secretary of Revenue
shall have no authority to assess any tax or additional tax under this section until the
notice required by subsection (a) shall have been given and the period within which an
application for a hearing may be filed has expired, or if a timely application for a
hearing is filed, until written notice of the Secretary's decision has been given to the
taxpayer, provided, however, that if the notice required by subsection (a) shall be mailed
or delivered within the limitation prescribed in subsection (e), such limitation shall be
deemed to have been complied with and the proceeding may be carried forward to its
conclusion.

(g)  Notwithstanding any other provision of this section, the Secretary of Revenue
shall have authority at any time within the applicable period of limitations to proceed at
once to assess any tax or additional tax which he finds is due from a taxpayer if, in his
opinion, the collection of such tax is in jeopardy and immediate assessment is necessary
in order to protect the interest of the State, provided, however, that if an assessment is
made pursuant to the authority set forth in this subsection before the notice required by
subsection (a) is given, such assessment shall not be valid unless the notice required by
subsection (a) shall be given within 30 days after the date of such assessment.

(h)  The rules of evidence do not apply in a hearing before the Secretary of
Revenue under this section. G.S. 105-241.2, 105-241.3, and 105-241.4 apply to a tax or
additional tax assessed under this section.

(1) Interest. — All assessments of taxes—or—additionaltaxes;—tax, exclusive of
penalties assessed thereen;-on the tax, shall bear interest at the rate established pursuant
to this subsection from the time the taxes—oradditional-taxes—were-tax was due until
paid. On or before June 1 and December 1 of each year, the Secretary efRevenue-shall
establish the interest rate to be in effect during the six-month period beginning on the
next succeeding July 1 and January 1, respectively, after giving due consideration to
current market conditions and to the rate that will be in effect on that date pursuant to
the Internal Revenue-Code. If no new rate is established, the rate in effect during the
preceding six-month period shall continue in effect. The rate established by the
Secretary may not be less than five percent (5%) per year and may not exceed sixteen
percent (16%) per year. Eerrefunds-and-assessmentsmadebetweenJuly11982 and
Peecember 31982 -the rate shall-be-twelve pereent- (1 2% ) per-year:

o which caid | l .

(i1) 'Tax' and 'additional tax,' for the purposes of this Subchapter and for the
purposes of Subchapters V and VIII of this Chapter, include penalties and interest, as
well as the principal amount of such tax or additional tax.

)] Construction. — This section is in addition to and not in substitution of any

other provision of the General Statutes relative to the assessment and collection of taxes.
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Sec. 6. G.S. 105-197.1 reads as rewritten:
"§ 105-197.1. Cerrections-and-changes-Federal corrections.

If the amount of a taxpayer's net gifts is corrected or otherwise determined by the
federal government, the taxpayer must, within two years after being notified of the
correction or final determination by the federal government, file a gift tax return with
the Secretary of Revenue reflecting the corrected or determined net gifts. H-the-amount

@eeess—llrewéed—tha{—&nfftax 11ab111tV for the taxable year. As used in th1s sectlon the
term 'all available evidence' means evidence of any kind that becomes available to the
Secretary from any source, whether or not the evidence was considered in the federal
correction or determination.

The Secretary shall assess and collect any additional tax due from the taxpayer as
provided in Article 9 of this Chapter. The Secretary shall refund any overpayment of
tax as pr0V1ded in Artlcle 9 of this Chapter A taxpayer who fails to comply w1th th1s
section 4 :

%h&&m&speerﬁed—s-l&al—l—bels subJect to alrl—the penaltles as—pfewéed—m—G—S—lr%—%é—m

case-of-additional-tax—due,—and-shall forfeithis—rights-in G.S. 105-236 and forfeits the
right to any refund due by reason of &&eh—ehaﬁg%the determ1nat10n
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Sec. 7. This act becomes effective January 1, 1995, and applies to
assessments of taxes for which the statute of limitations had not expired on or before
January 1, 1995.

In the General Assembly read three times and ratified this the 30th day of

June, 1994.

Dennis A. Wicker
President of the Senate

Daniel Blue, Jr.
Speaker of the House of Representatives
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